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SUPERIOR  COURT OF THE STATE OF CALIFORNIA  
 

IN AND FOR THE COUNTY OF ALAMEDA 
 

 
CAMPAIGN FOR QUALITY 
EDUCATION, et al., 
 
 Plaintiffs, 
 

v. 
 
STATE OF CALIFORNIA; JERRY 
BROWN, Jr., GOVERNOR OF THE 
STATE OF CALIFORNIA; et al., 
 
 Defendants. 
 

 No. RG10-524770 
  
ORDER SUSTAINING DEMURRER 
TO SECOND AMENDED 
COMPLAINT WITH LEAVE TO 
AMEND 
 

 
 

Several matters came on regularly for hearing on July 1, 2011 in 

Department 17 of this court, the Honorable Steven A. Brick presiding, including 

the demurrer and motion to strike of defendants the State of California and 

Edmund G. Brown, Jr., Director of Finance Ana Matosantos and Controller John 

Chiang.  The parties were represented by counsel of record. 

The motion was heard concurrently with the same defendants' demurrers 

and motion to strike in the related (but not consolidated) case of Robles-Wong v. 

State of California, Alameda County Superior Court case no. RG10-515768.  A 
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copy of the Court's separate ruling on those matters ("the Robles-Wong order") is 

attached hereto as Exhibit A. 

The Court has considered the papers filed in connection with the demurrer, 

as well as the arguments presented at the hearing and, good cause appearing, 

HEREBY SUSTAINS the DEMURRER WITH LEAVE TO AMEND, for the  

reasons that follow. 

Allegations and Procedural History 

Plaintiffs are five nonprofit associations, 19 minor students in the California 

public schools, and three adult taxpayers and homeowners (at least two of whom 

are also parents of students).  The operative pleading in this action is their Second 

Amended Complaint, filed March 17, 2011.  Plaintiffs allege four causes of action: 

1. Failure of the school funding system to provide children with an 
opportunity to obtain a meaningful education in violation of the 
California Constitution, Article IX, sections 1, 5, and 6; and Article 
XVI, section 8(a); 

2. Violation of the equal protection clauses of the California 
Constitution, Article I, sections 7(a) and (b); Article IV, section 
16(a); and Article XVI, section 8(a): Unequal Access to a 
Meaningful Education;  

3. Violation of the equal protection clauses of the California 
Constitution, Article I, sections 7(a) and (b); Article IV, section 
16(a); and Article XVI, section 8(a): Unequal Access to the Content 
Standards; and 

4. Unlawful expenditure of public funds pursuant to Code of Civil 
Procedure section 526(a). 

 
Plaintiffs seek declaratory and injunctive relief as well as reasonable attorneys' 

fees and expenses pursuant to section 1021.5 of the Code of Civil Procedure. 
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 The first cause of action was resolved by this Court's order of January 14, 

2011, which sustained defendants' demurrer without leave to amend, and is re-

pleaded "solely to preserve cause of action for appeal."  The Court sustained 

defendants' demurrer to the second, equal protection, cause of action with leave to 

amend, stating: 

The Court notes that plaintiffs have alleged, in conclusory fashion, that 
at least some of them have suffered harm resulting from policies and 
practices that distribute educational funding or other resources 
unequally to, or otherwise create unequal educational opportunity for, 
equally situated school districts, persons, or other identifiable groups.  
It would benefit the Court if any equal protection claim were supported 
by further allegations regarding the nature of the unequal policies and 
practices. 

(1/14/11 Order at 5.)  The Court also granted leave to amend for plaintiffs to 

substitute the new governor, to name additional defendants and to re-plead the 

claims so that they are clearly not barred by subvention.  (Id. at 3.)  Finally, the 

Court sustained defendants' demurrer to the fourth (taxpayer) cause of action, 

ruling that to the extent the claim is based upon "wasteful spending," it should be 

supported by supporting factual allegations.  (Id. at 5.) 

Plaintiffs responded by re-pleading the first cause of action (for 

preservation purposes), splitting the second cause of action into two separate 

claims alleging unequal access to (a) "a meaningful education" and (b) "content 

standards" (the CSTs and CAHSEE discussed in the attached order), and by 

eliminating any reference to "waste" in the taxpayer cause of action.  (See Second 
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Am. Compl. ("Compl.") ¶¶ 228-237.)  Like the Robles-Wong plaintiffs, CQE 

plaintiffs also added the Controller and Director of Finance as defendants. 

Plaintiffs apparently gave little concern to the Court's prior admonition to 

heed Committee on Children's Television, Inc. v. General Foods Corp. (1983) 35 

Cal.3d 197, 217-218 [64-page complaint strains the reasonable limit of the length 

of a complaint].  The Second Amended Complaint is 62 pages, comprised of 242 

paragraphs (plus subparts) which are substantially similar to the prior complaint.  

No effort was made to segregate predicate factual allegations supporting the first 

(resolved) cause of action from those supporting the equal protection claims.  

Indeed, both equal protection causes of action incorporate by reference all 220 of 

plaintiffs' predicate allegations, including those that apparently pertain only to the 

first cause of action or, in some cases, are irrelevant to any claim.  (See, e.g., 

Compl. ¶¶  228, 232.) 

Defendants challenge the Second Amended Complaint on several grounds, 

which are discussed below. 

Threshold Issues 

With regard to newly added individual defendants, plaintiffs allege that Ms. 

Matosantos has general powers of supervision over the financial policies of the 

State and directs the preparation of the Governor's budget each year.  (Compl. 

¶ 51.)  Plaintiffs allege that Mr. Chiang "is responsible for the administration of the 

State's finances, including the …school funding system."  (Id. ¶ 52.)  Defendants' 

demurrer on this ground is OVERRULED. 
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 With respect to defendants' subvention argument (that some or all of 

plaintiffs' claims are barred by Article XIIIB, section 6 of the California 

Constitution), plaintiffs have expressly disclaimed any intent to enforce section 6 

of Article XIIB of the California Constitution, and plead that the content standards 

(which they plead constitute the relevant "prevailing statewide standard") are 

statutorily exempt from subvention.  (Compl. ¶¶ 64, 72.)  For these reasons and the 

reasons stated in the attached order, this ground for demurrer is OVERRULED. 

Second and Third Causes of Action:  Equal Protection 

 Plaintiffs' second cause of action alleges that the State has a duty to "operate 

its public school system so that every student has a basically equal opportunity to 

learn the academic content standards and to obtain a meaningful education that 

prepared students for civic, economic and social success."  (Compl. ¶ 229.)  It 

further alleges that the system, as currently constructed, fails to ensure that 

students in plaintiff districts have that equal opportunity, "compared to a majority 

of students across the State."  (Id. ¶ 230.)  The claim based upon "unequal access 

to the content standards" is similarly pleaded in terms of the State's duty to provide 

equal resources and its alleged failure to do so.  (Id. ¶¶ 233-34.)   

While the CQE plaintiffs (unlike the Robles-Wong plaintiffs) acknowledge 

the comparative nature of an equal protection claim (including under Butt v. State 

of California (1992) 4 Cal.4th 668), they have failed to allege in their second and 

third causes of action the existence of an actual disparity between or among the 

plaintiff districts (or students) and other districts - either in terms of the resources 
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actually delivered or opportunities actually provided.  Nor have plaintiffs alleged 

facts establishing any actually-provided "prevailing statewide standard," as 

required by Butt.  (See attached Order at 6-14.)  Paragraphs 7 and 111, which 

allege that districts of the same size and demographics receive "vastly different 

amounts of funds" under the education finance system without any apparent 

reason, arguably come close.  However, this allegation is conclusory and the other 

factual allegations in the complaint do not support a claim for funding 

discrepancies between or among particular districts.  (See Blank v. Kirwan (1985) 

39 Cal.3d 311, 318 [on a demurrer, "we give the complaint a reasonable 

interpretation, reading it as a whole and its parts in their context."].)    

The complaint does contain some quantitative and comparative allegations 

regarding relative resources and access:  For example, a few of the schools are 

alleged to have teachers that are well below the state average in terms of 

experience and skills.  (See Compl. ¶¶ 151, 162, 171, 184.)  Others are alleged to 

have low CST passage rates.  (See, e.g., id. ¶¶ 156, 161.)  Still others are alleged to 

have below-average numbers of courses that meet California's A-G requirements 

and fewer students graduating and passing courses necessary for CSU admission  

(Id. ¶ 204.)  However, these allegations concern but a few, isolated types of 

resources, in individual schools from selected plaintiff districts.  In addition, they 

do not make up for plaintiffs' failure to identify an actually-provided "prevailing 

statewide standard" (see Butt, 4 Cal.4th at 687) in resource provision or to plead 
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facts that, if proven, would demonstrate that the resources provided to plaintiffs 

fall below that standard. 

The Court is also concerned that, even if plaintiffs' allegations were 

sufficient to state a claim, they are undermined by other allegations that most 

districts in California have been seriously impacted by the system and budget cuts 

and that the quality of education is suffering for many (if not most) students.  (See 

Compl. ¶¶ 5-6, 10, 78-79, 81-82, 125.)  This suggests that plaintiffs may not be 

able to plead in good faith that the quality of their districts' educational opportunity 

falls below any actually-provided "prevailing statewide standard."   

Extraneous Material 

Like the Robles-Wong complaint, the CQE complaint contains many 

allegations that are irrelevant and unnecessary, and which tend to obscure, rather 

than support, the equal protection claims.  These include discussion of legal 

authorities (Compl. ¶¶ 1, 55-65); allegations pertinent only to the Article IX claim 

(id. ¶¶ 2, 56-57, 61, 65, 91-94, etc.); facts irrelevant to any claim, such as statistical 

comparisons with other states (id. ¶¶ 4-6, 87, 95-99, 120-23); and findings by the 

state (characterized by plaintiffs as admissions that the system is failing) (id. ¶¶ 

214-220).  In addition, the complaint contains numerous allegations that only 

pertain to a "suspect class" claim, which counsel has expressly disavowed.  (See, 

e.g., Compl. ¶¶ 9, 83-84, 86, 88, 90, etc.) 

 In the event that plaintiffs elect to amend the complaint, they should take 

care to include only the facts necessary to state a claim so that the complaint is  
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reasonable in length.  (Committee on Children's Television, supra, 35 Cal.3d at 

217-218.)  Plaintiffs should segregate the factual allegations supporting their equal 

protection claims from those pertaining only to their rejected school clause claim, 

so that defendants and the Court are better able to evaluate the sufficiency of the 

remaining claims.  

Requests for Judicial Notice 

Defendants' requests for judicial notice are ruled on as follows:   

The unopposed request for judicial notice of Exs. B, C, D, E, G, H, J, K, L, 

M, and N is GRANTED.  (But see Aquila, Inc. v. Superior Court (2007) 148 

Cal.App.4th 556, 569 [when a court takes judicial notice of official acts or public 

records, it does not also judicially notice the truth of all matters stated therein; nor 

does it judicially notice facts that might be deduced from the official act or 

governmental entity; nor may facts subject to interpretation be judicially noticed].)  

As to Exhibit A, the request is GRANTED.  Plaintiffs' complaint cites this 

exhibit and thus incorporates it by reference.   

As to Exhibit F, the request is DENIED.  The exhibit is neither a public 

record nor an official act, nor so generally known that it is not reasonably subject 

to debate or easily verifiable.  (See, e.g., L.B. Rsch. & Educ. Found. v. UCLA 

Found. (2005) 130 Cal.App.4th 171, 182 n.2 [information on website subject to 

interpretation and thus not proper subject for judicial notice].)   

As to Exhibit I, the request is GRANTED IN PART.  The Court takes 

judicial notice of the existence of the document, the fact that CDE published it, and 
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the revenue fund apportionment calculations therein, but does not assume that 

funds were distributed according to this document or notice any inferences from 

those figures (e.g., that revenue limit funding - or any kind of funding - is 

distributed "equally").  (See id.; see also Aquila, supra, at 569.) 

Motion to Strike 

 In light of the foregoing, the motion to strike is DROPPED as moot. 

Conclusion 

 The demurrer is SUSTAINED WITH LEAVE TO AMEND to allege, if 

possible, all elements of a cognizable claim for violation of the equal protection 

clauses of the California Constitution.  Any amended complaint shall be filed and 

served on or before August 25, 2011.    

IT IS SO ORDERED. 

 
July 26, 2011         /s/          
        Steven A. Brick 

       Judge of the Superior Court 


