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SUBJECT: BILL ANALYSIS:  AB 5 (FUENTES) 

 
My staff has reviewed and provided an analysis of the current language in Assembly Bill 5, as amended June 

9th.  We have concerns regarding the recently added budget trigger mechanism which makes implementation 

seem very unlikely.  The other significant areas of concern are as follows: 

 

Evaluations 

 

 Section 4 (b):  Makes Performance Evaluations a mandatory subject of negotiations, rather than a 

management right. 

 

Education Code Section 44662 was amended in 1999 (ABX1, Villaraigosa) to expressly require school 

districts to evaluate the performance of certificated personnel as it reasonably relates to pupil progress 

toward standards and, if applicable, the state adopted academic content standards as measured by state 

adopted criterion referenced assessments.  See Cal. Educ. Code Section 44662(b)(1).  The Stull Act, as 

it is known, also states that "[n]othing in this section shall be construed as in any way limiting the 

authority of school district governing boards to develop and adopt additional evaluation and 

assessment guidelines or criteria."  Id. at 44662(f).  Further, Education Code Section 10601.5, which 

addresses use of student data within the CALTIDES, expressly requires that such information be used 

for the evaluation and professional development of such employees. 

 

Asserting that use of student data in evaluations must be negotiated overlooks these specific authorities 

on point and, instead, relying on the more general statute governing negotiations in public education.  

That Section, Government Code Section 3543.2, sets forth a long list of subjects that must be 

negotiated, including "the procedures to be used for the evaluation of employees."  We read these 

sections together and conclude that, while mere procedural aspects of evaluations may require 

negotiation, a district's decision to use the best data available to it, and to set standards for performance 

that include reference to such data, is not only within its managerial prerogative, but is mandated by 

law. 
 

 Section 7 (2)(A): We would like explicit right to have unscheduled observations, so suggest amend to: 

“Multiple scheduled and unscheduled observations” 

 

 Section 7 (2)(C): Requires evaluators to meet with evaluatee prior to each observation, hindering the 

right of district to include unscheduled observations.  Could amend to “prior to each scheduled 

observation” 

 

 Section 7 (F) is the only clear discussion of stakeholder feedback — and does not have strong enough 

language that this must be a part of the process.  We would like to see something much more substantive 

when it comes to feedback students and parents are providing.   

 

 Section 8 (a) District should have discretion about timing and frequency of evaluations. 



 

Other desired amendments include: 
 

Dismissals: 

 

 Section 9 (b):  Amend “a positive evaluation or if after 2 years of Peer Assistance and Review (PAR) 

support without meeting PAR goals, employee is subject to dismissal from the District.” 

 

Amend 44932 to include as “Grounds for Dismissal”, after having received a below service rating on a 

performance evaluation and having received 2 years of Peer Assistance and Review (PAR) services in 

which an employee has not met PAR goals. This is required to implement the c above. 

 

 Section 9 (c):  Amend page -11-, line 4 to add as the next sentence…. “An employee that received PAR 

services for 2 years and fails to meet PAR goals, shall be subject to dismissal from District employment 

per EC 44932” (amend 44932 to include as grounds for dismissal). 

 

 Amend 44936 as indicated below to make dismissal available year round: 

 

44936.  The notice of dismissal or suspension in a proceeding initiated pursuant to Section 44934 shall 

not be given between May 15th and September 15th in any year. It shall be in writing and be served 

upon the employee personally or by United States registered mail addressed to him at his last known 

address. A copy of the charges filed, containing the information required by Section 11503 of the 

Government Code, together with a copy of the provisions of this article, shall be attached to the notice. 
 

c: Kimberly Rodriguez 

       Edgar Zazueta 

 


